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1. Introduction

In today’s increasingly interconnected world, the dynamics of multicultural societies
present unique challenges and opportunities, particularly in the realm of adjudication
and legal authority. This paper explores the intricate relationship between Muslims and
non-Muslims living under each other’s legal frameworks, focusing on the pivotal role
of adjudication in resolving disputes that arise within this complex socio-legal
landscape. The judiciary, as a fundamental institution within Islamic law, is tasked with
upholding justice and ensuring the fair resolution of conflicts, both among Muslims and
between Muslims and non-Muslims.

This exploration is particularly relevant in contemporary contexts where legal pluralism
exists, and individuals come across multiple legal systems that may sometimes conflict.
By examining the principles of Islamic law and their application to various scenarios
involving interfaith disputes, this paper seeks to establish a framework for
understanding how adjudication can be effectively carried out in such multicultural
environments. Furthermore, this analysis aims to contribute to the development of
Islamic Private International Law, identifying potential pathways for finding relevance
for Islamic legal principles in the modern contexts. It addresses crucial questions
regarding jurisdiction, the validity of non-Muslim laws, and the ethical obligations of
judges in multicultural settings. Ultimately, this work aspires to lay the groundwork for
an understanding of how Islamic law can coexist with other legal traditions, facilitating
justice and equity in diverse societies.

This paper has been structured into various parts: Part one entails introduction, part two
is devoted for explaining the importance of adjudication in Islamic law, part three
undertakes an examination of the rules of Islamic law on Muslim Minority living under
the authority of Non-Muslims, part four examines the rules of Islamic law on Non-
Muslim Minority living under the Muslim authority to understand how does Islamic
law treat their matters in terms of adjudication, and last part presents some conclusions.

2. Importance of Adjudication and its Relevance to Multicultural Society

Islamic law accords significant position to the judiciary (qada’). 1t is defined as a
binding statement issued under a general authority for: the resolution of disputes,
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determination of right, and termination of conflicts. Highlighting the invaluable nature
of this job, the Jurists hold that: “Judging with justice is among the most powerful
religious obligations and one of the noblest acts of worship after belief in God, the
Exalted.”! Muslim jurists deem the appointment of a judge is a religious obligation
because the judge is appointed to uphold a duty that is itself obligatory; namely,
administration of justice adjudicating disputes among people.? God Almighty says in
the Qur an:

“O David, We have appointed you vicegerent on earth. Therefore, rule

among people with justice and do not follow (your) desire lest it should

lead you astray from Allah's Path. Allah's severe chastisement awaits those

who stray away from Allah's Path, for they had forgotten the Day of

Reckoning.”?

And He says to His Prophet Muhammad (peace be upon him):

“Then We revealed the Book to you (O Muhammad!) With Truth,
confirming whatever of the Book was revealed before, and protecting and
guarding over it. Judge, then, in the affairs of men in accordance with the
Law that Allah has revealed, and do not follow their desires in disregard of
the Truth which has come to you.”*

For Islamic law, a judge derives the legitimacy of their authority from ruler’s authority,
for the appointment of a ruler is obligatory over entire Muslim community for the
implementation of laws, redress of grievances, resolution of disputes, and other public
interests that can only be achieved under an Islamic authority. However, the Imam
(ruler) needs a deputy to undertake some of the responsibilities. In matters pertaining to
administration of justice, resolution of conflicts and demining the rights, this deputy is
the judge (gadi). For this reason, the Prophet Muhammad (peace be upon him) used to
appoint judges to distant regions. He sent Mu‘adh ibn Jabal (may God be pleased with
him) to Yemen and ‘Attab ibn *Usayd (may God be pleased with him) to Makkah,’
even though he also personally adjudicated cases.® The rightly guided Caliphs followed
this practice as well: they ruled directly,” and also delegated judicial authority to others
as well. For instance, ‘Umar ibn al-Khattab (may God be pleased with him) appointed
Abi Miisa al-AsharT (may God be pleased with him) as a judge in Basra and ‘Abdullah
ibn Mas'tid (may God be pleased with him) as a judge in Kifah. As became evident
from all of this, the judiciary holds a lofty and essential position in Islam and it is a
firmly established obligation. However, it is considered a collective obligation (fard
kifayah), which means that if it is fulfilled by a sufficient members of the community,
the obligation is lifted from the rest.® This chapter undertakes to explore the classic
Islamic law on this important obligatory rule and address some questions that arise in
the modern world context. Questions mainly are those that revolve around the role of
faith, that is, does faith play a role in conferring or limiting jurisdiction for an authority.
Does a Muslim authority have jurisdiction, and if yes, then to what extent, over its non-
Muslim minority? In contrast, does Islamic law allow/confine jurisdiction for non-
Muslim authority over Muslim Minority reside in their territorial jurisdiction? This
chapter is devoted to explore Islamic law rules on jurisdiction in interfaith context, and
relate them with the cotemporary Lego-political realities.

The Qur’an refers on several occasions to the adjudication of disputes involving non-
Muslims, as well as cases between Muslims and non-Muslims, especially when the
Prophet Muhammad (peace be upon him) was called upon to decide matters concerning
the People of the Book. Set out below are certain Qur’anic verses pertinent to
adjudication among non-Muslims, which will be followed by a juristic analysis. The
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Qur’an states:

“They are listeners of falsehood and greedy devourers of unlawful
earnings. If they come to you, you may either judge between them or turn
away from them. And were you to turn away from them they shall not be
able to harm you; and were you to judge between them judge with justice.
Surely Allah loves the just.”

The following verse states:

“Yet how will they appoint you a judge when they have the Torah with
them, wherein there is Allah's judgement - and still they turn away from
it? The fact is, they are not believers.”!°

In the same sirah a few verses later, the Qur’an states:

“Then We revealed the Book to you (O Muhammad!) with Truth,
confirming whatever of the Book was revealed before, and protecting and
guarding over it. Judge, then, in the affairs of men in accordance with the
Law that Allah has revealed, and do not follow their desires in disregard of
the Truth which has come to you. For each of you We have appointed a
Law and a way of life. And had Allah so willed, He would surely have
made you one single community; instead, (He gave each of you a Law and
a way of life) in order to test you by what He gave you. Vie, then, one with
another in good works. Unto Allah is the return of all of you; and He will
then make you understand the truth concerning the matters on which you
disagreed.”!!

At another occasion it states:

“Allah does not forbid that you be kind and just to those who did not fight
against you on account of religion, nor drove you out of your homes. Surely
Allah loves those who are equitable.”!?

After reading these verses, a few questions arise: Are Muslims living in non-Muslim
territories bound to abide by the laws enacted by non-Muslim authorities? If they
violate such laws, does it constitute a breach of the pledge that Muslims provided
before being allowed to enter the territory of non-Muslims? If Muslims honor their
treaty and abide by the laws of a non-Muslim territory, but those laws contradict
Islamic teachings, should Muslims still follow them? Similarly, questions arise
regarding non-Muslim minorities living under Muslim authority: Are Muslim judges
bound to adjudicate their matters to ensure that violations of Islamic teachings do not
occur? Are Muslim judges permitted to adjudicate the matters of non-Muslims only if
the latter bring their cases to the Muslim courts themselves? Is the jurisdiction of
Muslim judges limited to certain matters or specific areas? And so on. All such
questions are addressed under the following appropriate subheadings.

3. Muslim Minority under the Judicial Authority of Non-Muslims

The previous discussion should have revealed clearly that Muslims are under an
obligation to abide by Islamic law everywhere in the universe. However, since the
enforcement of certain aspects of Islamic law requires political sanction of an Islamic
government, adherence to these rules becomes more flexible in the absence of an
Islamic polity. It does not carry the same binding force as it would under a legitimate
Islamic government. With regards to such rules in the absence of a legitimate Islamic
government, stressing their importance, Mawdudr classifies all Islamic rules into three
categories, each with its purpose, scope, and implications:
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1. Doctrinal or Faith-Based Law (I tigadi Qanun), governing beliefs and moral
obligations of all Muslims regardless of where they live.!3

2. Constitutional or Political Law (Dastiirt Qaniin), dealing with the sovereignty,
authority, governance, and issues relating to the territorial jurisdiction of the
Islamic state. This branch of Islamic law serves this purpose by dividing the
world into different abodes (dars), each with a different set of rules in respect of
the jurisdiction of the Islamic state.

3. International Law (Qaniin-e-Ta ‘alugat-e-Kharijiyyah), governing the relations
of Muslims with non-Muslims in terms of war, peace, treaties, and the treatment
of non-Muslims residing in Islamic state.!* The jurisdiction of Islamic courts
regarding all three branches of Islamic law is regulated by nuanced and
sophisticated rules.

3.1. Residence in Non-Muslim Lands: A Survey of Classical Legal Views

A debate relating to this is whether Muslims reside in non-Muslim lands where laws
other than Islamic law prevail. Muslims had lived under the authority of a non-Muslim
authority: a group of Muslims migrated to and lived in Abyssinia, a Christian state,
escaping persecution in Makkah. There is no disagreement on the obligation of
migration to Madinah when it was established. However, in later periods, when just
like non-Muslims lived in Muslim lands, Muslims also started residing in non-Muslim
lands, the question of such residence was raised and attracted juristic debates. !

Al-Shaybani, an authoritative HanafT jurist, reports that the obligation to migrate to the
land of Islam after conversion to Islam was abrogated at the time of the Prophet
Muhammad (peace be upon him). However, Abii Hanifa, as al-Shaybani reports,
disapproved residence for Muslims in non-Muslim territory.'® Later Hanafi jurists like
al-Sarakhst insisted that permanent residence in non-Muslim lands is discouraged,
though trade was permitted. Al-Sarakhst argued that 4ijrah had lapsed as a legal duty,
though he cautioned against raising children in non-Muslim lands due to the risks of
assimilation or enslavement.!’

In Maliki School, varying views have been reported.!® Ibn Rushd, a prominent Maliki
jurist, built upon the early judgments of Malik b. Anas (may god be pleaed with him)
argued that it is firmly prohibited for a Muslim to live in dar al-harb. Trade is
prohibited if it requires sojourning in dar al-harb, although permitted if non-Muslims
enter dar al-Islam. He believed that by residing in non-Muslim lands, a Muslim would
be subject to non-Muslim law, which only a corrupt Muslim would accept.'® Ibn al-
‘Arabi classifies hijrah into six distinct categories:

1. Migration from Dar al-Harb to Dar al-Islam: to live under Islamic rule. It
was obligatory in the time of the Prophet Muhammad (peace be upon him);

2. Migration from the Land of Innovation (Bid‘ah): It is not permissible for a
Muslim to reside where foundational Islamic figures are vilified;

3. Migration from a Land Dominated by Prohibited Activities: If a place is
overwhelmed by unlawfulness (haram), migration becomes obligatory because
seeking a lawful livelihood is a religious duty upon every Muslim;

4. Fleeing Physical Harm: where one’s life or safety is at risk, permission is
granted to migrate from that place;

5. Relocating from unhealthy regions, with prophetic precedent permitting such
movement. However, fleeing from the plague is prohibited, though some
scholars have regarded it as merely disliked (makriih).
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6. Migration to protect wealth or family: a person should migrate from areas
where their life or property is insecure, even if these areas are technically part of
dar al-Islam.*°

Shafi‘1 jurists believed that migration from a land of sin is mandatory, and a Muslim
should always migrate to the land where they can best worship.?! Careful reading of
another Shafi‘T jurist al-Mawardi illuminates us that “hijrah, later context after the
period of Prophet Muhammad (peace be upon him) refers primarily to the migration of
converts to Islam from non-Muslim territories (Dar al-Harb) to regions governed by
Islamic law (Dar al-Islam). This duty is not limited to allegiance to a specific Muslim
ruler but varies according to an individual’s circumstances, which can be categorized
into four main scenarios:

1. Ability to protect faith and engage in da ‘wah or combat: The individual is
obliged to remain in Dar al-Harb to promote Islam and contribute to its
transformation into Dar al-Islam.

2. Ability to protect faith but not to proselytize or fight: The individual should
remain, as their presence sustains Islamic identity in the region.

3. Ability to protect faith but unable to isolate or engage publicly: There is no
definitive obligation to migrate or stay; the decision rests on a contextual
assessment of potential benefits for Islam.

4. Inability to protect faith but ability to migrate: Migration becomes obligatory,
and neglecting it constitutes a sin.??

Attempts have been made to explore the classical juristic debates on whether Muslims
are allowed, permanently or temporarily, to reside in non-Muslim lands. While early
Hanafi scholars like al-Shaybani viewed hijrah from non-Muslim lands to Islamic
territory as no longer obligatory, others like al-Sarakhsi discouraged permanent
residence due to risks to faith and identity. Maliki and Shafi'T jurists offered varied
views: some of them strictly prohibited such residence, while others based the duty to
migrate on individual circumstances, the ability to practice Islam, and the potential for
promoting the faith there.

3.2. Modern Juristic Views on Residence for Muslims in non-Muslim Countries

Modern juristic views on residence for Muslims in non-Muslim lands can be classified
into a few categories.

A. First category, which may be called a contextual/permissive view. According to
this view, it is permissible for Muslims to reside in non-Muslim lands if they
can practice their religion, preserve their identity, and contribute positively to
society. Muslim residents in non-Muslim lands can prove beneficial for
spreading Islam. This is a mainstream view, adopted by the European Council
for Fatwa and Research (ECFR) and Yisuf al-Qaradawi and others.?

B. In the second category, those views that rely on classic arguments in the sense
that if Muslims are unable to freely practice their religion in non-Muslim lands,
and have the ability to migrate, then hijrah is obligatory. Mustafa al-Zarqa’
argues that “Hijrah is not generally required today, but may become obligatory
if religious practice is impossible.”?* Similarly, Shaykh Ibn Baz confirms that
“hijrah is obligatory when a Muslim cannot maintain their faith or religious
obligations in a non-Muslim land.”?

C. In the third category, those views are falling that redefine the classical
bifurcation beyond Dar al-Islam and Dar al-Harb. For them, the binary
classification of the world into dar al-Islam and dar al-harb is to be replaced by
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modern concepts such as citizenship, constitutional rights, and human dignity,
to better determine the legitimacy of Muslim residence. After challenging the
textual bases of the dar al-islam and dar al-Harb binary, Muhammad Hashim
Kamali argues that “The state is the unit of organization at present and the dar
al-islam of the past has been dismembered and replaced by territorial units. It is
no longer realistic to identify a certain part or region of the world as dar al-
Harb, for peace is now the generally accepted norm and individuals and states
relate to one another through reciprocity and peaceful agreements.”?® Tariq
Ramadan, Tareq Oubrou, and Aref Ali Nayed share the view that traditional
territorial categories such as dar al-islam, dar al-harb, and dar al-‘ahd
misrepresent the current state of both international affairs and Muslim/non-
Muslim relations.?’
D. In fourth category, I count some Institutional Fatwas:

a. Dar al-Ifta’ al-Misriyya (Egyptian Fatwa Authority): It affirms that
Muslims may reside in non-Muslim lands as long as they can uphold
their faith and transmit it to their families.?®

b. Al-Azhar University Scholars: they repeatedly endorsed the idea that
Western societies that protect freedom of religion do not qualify as dar
al-harb.?®

c. Different Institutions in Paksitan and India, to which the public makes
recourse for shariah guidance (fatwa) and these institutions possess
profound impact in narrative shaping among Muslims in religious
matters, allow residence in non-Muslim countries in extreme necessity,
such as medical treatment, avoiding risk to person or property, providing
Islamic education when himself adequately equipped or alike.*°

3.3. Muslim Personal Law in Secular Jurisdictions: Challenges of Applicable Law

An important question arises regarding the intervention of non-Muslim courts in
matters concerning the Muslim minority, particularly those regulated exclusively by
Islamic law: to what extent does Islamic law permit its Muslim subjects to
accommodate foreign law? This section is devoted to exploring Islamic legal manuals
to identify relevant governing rules. First, the legal status of a Muslim entering a non-
Muslim abode should be deciphered, which will pave the way for further discussion. In
this connection, major of the rules are discussed in the context of a Muslim entering
into the abode of war (dar al-Harb); these rules are equally applicable in the current
context, where most often a Muslim finds himself or herself in an abode of treaty (Dar
al-Muwdada ‘ah). In the following, some of the governing rules from Shaybani’s seminal
work are reproduced.

Careful reading of Shaybani’s work suggests that a Muslim entering Dar al-Harb under
the peace treaty (aman) means that the Muslim acquire their trust through assurance to
them to not harm their persons, their properties, and respect their public interests and
laws. He must not betray that trust and must honour the terms of the treaty (aman).
Violating the terms of entry (e.g., spying, theft, or harming civilians) is strictly
prohibited. Sarakhsi states, “When a Muslim enters the Abode of War (Dar al-Harb)
under a peace treaty (aman), he is bound by the contract of aman not to betray them;
therefore, he must avoid any act of treachery.”! A Muslim musta 'min cannot harm the
lives or property of those in Dar al-Harb, as long as they are protected under the aman.
Shaybant and Sarakhst, argue that “If a Muslim is a musta ‘'min in the Abode of War, by
entering under peace treaty (aman), he has undertaken not to act treacherously towards
them, nor to harm them in any such way. Therefore, he is commanded to fulfil what he
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has guaranteed.”*?

Moreover, despite the fact that observing the terms of the peace treaty is indispensable
for Muslim musta ‘min in the abode of war, the jurist argued that this treaty does not
change the legal status of a musta 'min.’® It means that if a disbeliever enters Islamic
territory as musta 'min he will be the subject of the law of his or her original abode.
Similarly, a Muslim will remain the subject of Islamic territory in the abode of war as
musta ‘'min and, juristically speaking, Muslim musta ‘min will not be the subject of law
of the abode of war. Once again, they are under obligation of observe the terms of the
treaty. However, it is not allowed for Muslims at the time of drawing the peace treaty to
accept conditions that are in contravention to Islamic law. Further, even if such
conditions have already been accepted, then, exceptionally they would not observed.3*
The prophet Muhammad states “Muslims must abide by their conditions, except a
condition that makes something unlawful lawful, or something lawful unlawful.”3>

Notably, in the current context, Muslims residing in the non-Muslim countries are
treated as musta ‘min, rather, they are bound by the laws made by them. This requires
the creative thinking and powerful reflection to reinterpret the classic rules, to
comprehend the Islamic legal perspective on Muslim residence in non-Muslim lands
and the extent to which adherence to secular legal systems is permissible. Islamic law
acknowledges the binding nature of agreements ( ugiid) and covenants ( uhiid), a
principle extended to the residence in non-Muslim lands: that is complete adherence to,
and regulating all their matters by, Islamic law. However, sometime, one may finds
himself in a situation where both legal systems require strict adherence but at the same
time they are conflicting, it is an avenue where our following discussion takes us to.3

In terms of accommodating the foreign judicial authority, the categorization of the
matters by Islamic law in two distinct types for the purpose of implementation and
having legal effect will be much helpful for us. Islamic jurisprudence classifies the
matters into two categories; namely, (a) those that require only the presence of a shar 7
cause (sabab shar 1) for legal effect, and (b) those that require both a shar 7 cause and
the explicit ruling of a gadi (Islamic judge). Matters where the legal effect arises
directly from the occurrence of a cause, such as inheritance rights activated by death, or
property transfer through valid sale, do not necessitate a judicial ruling. In such cases,
the judgment of a non-Muslim court may be considered valid, provided that the
evidentiary basis aligns with what Islamic law deems acceptable.

Conversely, for issues where judicial discretion is an integral component and only
shar T cause (sabab shar 7) is not sufficient for legal effect, such as marriage, divorce,
khul* (mutual dissolution), wagf (endowment), will execution, annulment of marriage,
moon sighting, insolvency declarations, and especially hudiid (prescribed punishments)
and gisas (retaliatory justice), Islamic law requires a decree from a shar 7 judge. In
these matters, a ruling by a non-Muslim judge is not binding from an Islamic legal
perspective. This is based on a tradition of the Prophet Muhammad (peace be upon
him): “whoever I judge in his favour regarding his brother’s right, let him not take it,
for I am only giving him a piece of the Fire.”3” Accordingly, a non-Muslim court’s
decision is only acceptable if based on shar7 admissible testimony and when no
exclusive Islamic judicial process is required.

Adopting a different approach, some of the scholars argue that Islamic legal tradition
further divides judicial matters into four categories:

1. Cases involving God’s rights (e.g., hudiid),
2. Cases relating to individual rights (e.g., debt disputes),
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3. Cases of mixed-rights where God’s right dominates (e.g., theft), and
4. Cases of mixed-rights where human rights dominate (e.g., gisas in murder).

In categories two and four, where the rights of individuals are central, a non-Muslim
judge may be treated as a representative (wakil) of the disputing parties, who resolve
the dispute as arbitrator (tahkim), especially in matters where Islamic judicial oversight
is not indispensable. An argument has been drawn from a statement of Ibn ‘Abidin,
wherein he cites al-Hamaw1 regarding the condition that the ruler’s authorization is
required for the execution of hudiid punishments, but not for gisas. Ibn ‘Abidin states:

“Testimony may be heard without the presence of a formal claim (da ‘wa)
in cases involving purely divine rights (hadd khalis), endowments (wagf),
the manumission of a slave woman ('‘ifq al-’amah) and her original
freedom, and in matters purely related to Allah, such as fasting in Ramadan.
This also applies to issues of divorce, oaths of abstinence (/@ "), and zihar.

(His statement: “except for the hadd of qadhf’) — And likewise the hadd of
theft, because it was previously established that in such cases, the request of
the stolen-from party is a condition for the punishment to be carried out. So,
if someone confesses to stealing the property of an absent person,
implementation is delayed until that person is present and makes a legal
claim.”3®

Argument is drawn from this passage that there are some matters that do not require
judicial authorization and they may be undertaken if sufficient causes exist. Finally,
some scholars have extended this leniency to financial disputes and civil matters where
the rulings of non-Muslim courts do not conflict with Islamic principles. For instance,
Malik1 jurist al-Khurshi permits the acceptance of non-Muslim court judgments in
cases like the identification of product defects, even if the evidence comes from non-
Muslim or non- ‘ad! (non-upstanding) witnesses.*

To sum, Muslims are under obligation to abide by Islamic law, regardless if where they
may be. However, if they reside under a non-Muslim authority, a few points are
addressed by Muslim jurists. First the legitimacy of their residence in non-Muslim
authority, difference of opinions in classic law is found. However, modern juristic
discourse generally permit such residence with some conditions. Second, Islamic law
strictly requires them to observe the terms of their treaty with non-Muslim authority,
excluding, however, those terms which are inconsistent with Islamic law. For
adherence to the non-Muslims judgments, particularly on their matters, Islamic law
categorises the matters and rights involved: those which do not require judicial decree,
nonOMuslim judgements may be accepted, as arbitrators, and those matters where
judicial decree is mandatory for implementing, non-Muslim judgements cannot be
accepted. Since this section aimed to explore a broader context, this discussion will be
complemented by Chapter Five on divorce where the intervention of secular courts in
Muslim marriages will be discussed in details.

4. Non-Muslim Minority under the Muslim Authority

The above-mentioned Qur’anic verses do not explicitly address whether Muslim
authority is under an obligation to adjudicate upon matters about its non-Muslim
minority or it is an option, that is, the Muslim authority has the discretionary power
either to adjudicate or not upon the cases brought to it by the non-Muslim minority.
Different opinions have been recorded in classic Islamic law.

4.1. The Hanafi School on Judicial Authority over Non-Muslims

Hanafi jurisprudence classifies the cases into various categories, and then it applies
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different rules to each category. The seminal books of the School record differences of
opinion among the School founders regarding the governing rules.

First, in matters concerning marriage, Abii Hanifah, the eponym founder of the School,
maintains that the Islamic court will have jurisdiction only if both parties submit their
free consent to an Islamic judge for a judgment to be issued. If either party is not
willing to adjudication of their matters adjudicated by an Islamic court, the court will
lack jurisdiction. Abu Hanithah’s prominent disciples—Abi Yusuf, Muhammad ibn al-
Hasan al-Shaybani, and Zufar—do not require mutual consent. According to their view,
it suffices for one of the parties to bring the case before the judge; in such instances, the
Islamic court will have jurisdiction, and the judge is obliged to rule on the matter.*°

The disciples offer rationale for their view by arguing that through initiating legal
proceedings before a Muslim judge, the claimant demonstrates consent to the
jurisdiction of Islamic law, thereby necessitating the enforcement of its ruling upon
them. This obligation inevitably extends to the defendant as well, similar to cases in
which one of the spouses converts to Islam—an act that necessitates legal intervention
regardless of the other party’s stance.*! Abii Hanifah, however, offers a different line of
reasoning. He argues that non-Muslims are recognized in Islamic law as being bound
by their own marital systems (mugarrariin ‘ala ankihihim), and therefore must not be
interfered with in such matters. If only one of the two disputants refers the case to an
Islamic court, the consent and belief of the other party, who does not recognize Islamic
law, should be respected. This non-consent preserves the marital bond and prevents
interference with the non-Muslim’s religiously sanctioned status. The mere submission
of one party does not nullify the legal entitlement of the other to preserve the marriage
as recognized in their tradition.*?

Second, in disputes other than marriage, the Hanaft School maintains that non-Muslims
are subject to the general judicial authority of the Islamic state, just as Muslims are. It
is not a condition that both disputing parties voluntarily submit their case to a Muslim
judge. Rather, it is sufficient for one of the parties to bring the matter before the judge,
who is then obligated to adjudicate the dispute brought before him.** The juristic basis
for this obligation lies in the understanding that the verse: “Judge, then, in the affairs of
men in accordance with the Law that Allah has revealed,”#* has abrogated the earlier
directive that had stated: “If they come to you, you may either judge between them or
turn away from them.”® Thus making the application of Islamic rulings upon non-
Muslims obligatory when a case is brought to the judge.*®

Third, as for the matters in which non-Muslims are not granted legal recognition or, in
other words, their law is not affirmed, in Hanafi law without any disagreement, non-
Muslims are treated in the same as Muslims. For the purpose of jurisdiction to be
exercised by Islamic court, the Hanafi Schools does not require that both disputing
parties submit the case to the judge or agree to be governed by Islamic law. Instead, it
suffices that one of them initiates the claim in issues and in which non-Muslims are not
granted legal recognition. Further, in cases concerning the violation of the rights of
God—such as the implementation of hudiid (prescribed punishments)—which do not
require formal litigation, the Islamic court can exercise jurisdiction over non-Muslims
in such matters. An exception is made for the hadd of drinking (alcohol), (if it’s
permitted in their religion), unless it leads to public harm.*’ The determining factor in
compelling the defendant to appear before the court is the valid request of the claimant,
provided the claim is legally sound and, if established, imposes a binding obligation
upon the defendant.
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4.2. The Shafi‘1 School on Judicial Authority over Non-Muslims

In following the jurisprudence of the Shafi't School is discussed regarding judicial
authority of Muslims over non-Muslims. The ShafiT School classifies the cases
involving non-Muslim, and a Muslim judge is obliged/permitted to adjudicate upon it,
into a few categories. The discussion is structured around three scenarios and draws on
evidence and authoritative juristic sources within the Shafi‘T legal tradition.

First, when one party to the dispute is a Muslim, if one of the litigating parties is a
Muslim, the judge is obligated to adjudicate the case. This is irrespective of whether the
other party is a dhimmi (non-Muslim subject under Islamic protection) or a musta ‘min
(a non-Muslim granted temporary security), and it is also regardless of whether the
subject matter of the case pertains to marriage or otherwise, and whether both parties
have or only one has brought the matter before the court. This applies whether the
Muslim is the claimant or the defendant, because the judge must prevent either party
from oppressing the other.*

Second, where both parties are dhimmis. If both disputants are dhimmis and adhere to
the same religion, the prevailing view within the Shafi‘t School is that adjudication is
obligatory. The School relies on the Qur’anic verse: “And judge between them by what
God has revealed.”* Furthermore, it is included in the obligations of the Muslim judge
to prevent injustice among the ahl al-dhimmah (protected non-Muslims). However, if
the two litigating parties belong to different religious communities, then adjudication
between them becomes definitively obligatory.’® These rulings apply regardless of
whether the case concerns marriage or other matters, and whether both parties bring the
case voluntarily or only one does.>!

Third, when both parties are Musta 'mins (Temporary Non-Muslim Residents of an
Islamic state). If both disputants are musta ‘mins, then the court of the Islamic state may
not exercise its jurisdiction over their matter unless they submit it and accept the
authority of the Islamic state. If they refer the matter to a Muslim judge with their
mutual consent, the judge has the discretion to decide: either to adjudicate between
them or to refrain from it. The argument is based on the Qur’anic verse: “If they come
to you, judge between them or turn away from them.>? Shafi‘Ts argue that this verse
refers specifically to mu ‘@hadiin (non-Muslims bound to Muslims and Islamic law by a
fixed-term treaty). They, therefore, do not fall within the scope of the verse stating
“And judge between them by what God has revealed,”>> which indicates a mandatory
ruling, but applies specifically to ahl al-dhimmah.>*

4.3. The View of the Maliki and Hanbali Schools

According to Maliki and Hanbalt Schools, the adjudication of disputes between two
musta ‘'mins (non-Muslims under temporary protection within Islamic state) before a
Muslim judge requires the free consent of both parties: the claimant and the defendant.
However, the Hanbali School specifically adds that it is sufficient for either one of the
parties to present the claim to the judge and request a ruling against their dhimmi
opponent, if the litigants are dhimmis. Maliki School, on the other hand, stipulates that
the consent of both dhimmi parties is must for their case to be heard before a Muslim
judge. If this condition of mutual consent is met, then the Muslim judge is granted
discretion: he may choose either to exercise or decline the adjudication. They ground
their argument on the Qur’anic verse: “If they come to you, judge between them or turn
away from them.”> This verse grants the Muslim judge the option in such cases.
Notably, suppose one of the two parties is a Muslim. In that case, the judge is under an
obligation to exercise the jurisdiction and to rule between them, either to secure justice
for the Muslim or to prevent him from committing injustice with a dhimmi—should he
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be the aggressor. This applies irrespective of the subject matter of the dispute, whether
it pertains to marriage or any other issue.>

4.4. The Zahir1 School

The ZahirT jurists maintained that the Muslim judge must adjudicate disputes between
non-Muslims, regardless of whether either party or both of them express their consent
to submit the case to the Muslim court. Their reasoning is based on the Qur’anic verse:
“And judge between them by what Allah has revealed, >’ which, they argue, cancels or
abrogates the earlier verse stating: “If they come to you, judge between them or turn
away from them. ® The ZahirT opinion apparently applies equally to both dhimmis and
musta ‘mins, without distinction between the two.>’

4.5. Applicability of Non-Muslim Personal Law in Muslim Jurisdiction

In the previous section, Islamic law and the opinions of Sunni legal Schools were
examined regarding whether an Islamic authority can exercise judicial authority over its
non-Muslims inhabitants or not. Different views were there, according to some of the
views Islamic State can exercise juridical authority over certain matters, excluding
some other matters from the domain of judicial authority of an Islamic state; some
views suggested discretion for the Islamic court; whereas some other views oblige the
Islamic court to exercise jurisdiction if a case involves a Muslim party. This debate
gives rise to a question that regards to the applicable law: if the Islamic court has to
exercise, or is willing to exercise its discretionary, judicial power, which is to be
applicable. A number of opinions have been recorded in the manuals of Islamic law. In
the following, relevant Qur’anic verses are reproduced, followed by the juristic
discussion. With regards to the obligation of judging by divine revelation, the Qur’an
states “Those who do not judge by what Allah has revealed are indeed the
unbelievers.”®® Reaffirming the same obligation in another verse, the Qur’an states
“Those who do not judge by what Allah has revealed are indeed the wrong-doers.”!
The Qur’an repeats the same obligation as: “Those who do not judge by what Allah has
revealed are the transgressors.”?

The Qur’an describes its position as guardian over the previous revelations and its
foundational status in terms of legal judgements as:

“Then We revealed the Book to you (O Muhammad!) with Truth,
confirming whatever of the Book was revealed before,78 and protecting
and guarding over it.79 Judge, then, in the affairs of men in accordance
with the Law that Allah has revealed, and do not follow their desires in
disregard of the Truth which has come to you. For each of you We have
appointed a Law and a way of life.”®3

The Qur’an reaffirms the imperative of judging by divine revelation despite
social pressure as:

“Therefore, judge between them by what Allah has revealed and do not
follow their desires, and beware lest they tempt you away from anything of
what Allah has revealed to you. And if they turn away, then know well that
Allah has indeed decided to afflict them for some of their sins. For surely
many of them are transgressors.”%*

The following verse must be reflected on in the sense that it rejects all other laws.
The Qur’an states:
“(If they turn away from the Law of Allah), do they desire judgement

according to the Law of Ignorance? But for those who have certainty of
belief, whose judgement can be better than Allah’s?”
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In his exegetic work on the Qur’an, Mawdudi writes:

“The word jahiliyah (literally ‘ignorance’) is used as an antonym to Islam.
Islam is the way of ‘i/m (true knowledge), since it is God Himself Who has
shown this way, and His knowledge embraces everything... The
appellation ‘jahiliyyah’ will apply to every aspect of life which is
developed in disregard of the knowledge made available by God, based
only on man’s partial knowledge blended with imagination, superstitious
fancies, conjectures, and desires.”

The plain reading of the above verses makes evident that the administration of justice
through the application of Islamic law is indispensable. However, in light of some other
textual evidence, it is suggested to accommodate, to some extent, other non-Muslims
along with their religious practices in an Islamic state. Explaining that limited
accommodation is a matter of juristic enterprise, which the jurists have deliberated and
come up with slightly conflicting conclusions.

For Hanafis, with the exception of marriage, denial of dowry, and the ownership and
use of alcohol and pork, non-Muslims, whether dhimmis or musta 'min, are considered
like Muslims: all their contracts and dealings are treated as Muslims’ are treated and
Islamic law rules apply to them as they apply to Muslims.®” Concerning their marriage,
the application of their religious law is generally limited to the extent of being in line
with Islamic law; however, some differences regarding some rules have been recorded
in the classic law books of the School.®® Further details will be examined in the third
chapter of this work in the discussion on which Islamic law recognises non-Muslim
marriages. Some of the aspects will also be reflected upon in Chapter Four of this work
during the discussion that the Islamic state is obliged to separate non-Muslim couples if
their marriage does not align with Islamic laws.

In Maliki School, since the Islamic court has the discretionary power to adjudicate or
avoid, the School maintains that if the Islamic court chooses to adjudicate between non-
Muslims, it must apply Islamic Law, as Islamic law applies to the cases concerning
Muslims.%° Their marriages are also recognized as long as, at the time of litigation, the
wife remains lawfully permissible for the husband according to Islamic law.”®

According to the Hanbali and Shafi'1 Schools, Islamic law governs cases involving
non-Muslims in the same manner as it governs cases involving Muslims.”! An
exception, however, is made in cases involving non-Muslims’ transactions with regard
to wine and pork. If such a transaction is completed by taking a position on the subject
matter of the contract before the matter is brought to the court, the contract will be
considered valid, otherwise, if the position of the subject matter of the contract has not
been taken and the matter is brought to the court, the court will invalidate the
transaction. As for marriage, non-Muslim marriages are recognized by the Islamic
courts after litigation, even if the contract does not meet all the conditions required for
Muslims, so long as the wife remains legally permissible to the husband at the time of
adjudication.”

The Zahiris argue that Islamic court must adjudicate the cases of non-Muslims
according to Islamic law, as in the same manner of Muslims. It is not permitted to
apply any law other than Islamic law, nor is it allowed to refer them to the rulings of
their own religions in any case. Their argument is based on the Qur’anic verse: “And
Jjudge between them by what Allah has revealed, ”which does not give any option for
the application of any law other than Islamic law.” However, this School makes an
exception in respect of the issue of divorce, which, they argue, is not lawfully valid in
their case, as the Shari’ah does not explicitly validate such a divorce. In all other
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matters, Islamic must be applied to their cases.”
5. Concluding Remarks

This study has explored the complex interplay between Islamic law and multicultural
legal environments, focusing on the role of adjudication in contexts where Muslims and
non-Muslims coexist under each other’s legal authority. The analysis demonstrates that
Islamic law provides a detailed framework for addressing interfaith disputes, balancing
the obligations of Muslims to uphold their faith with the practical necessity of living
under non-Muslim jurisdictions. Classical juristic opinions reveal both flexibility and
caution in permitting Muslims to reside in non-Muslim territories, while emphasizing
adherence to covenants and treaties, provided such agreements do not contravene the
core principles of Islamic law.

The examination of Sunni legal schools—Hanafi, Shafi‘l, Maliki, Hanbali, and
Zahiri—highlights both convergences and divergences regarding the judicial authority
over non-Muslim minorities. While some schools grant discretion to the Muslim judge,
others prescribe obligatory adjudication, particularly when a Muslim party is involved.
The discussion further clarifies how Islamic law categorizes matters, distinguishing
between those requiring judicial intervention and those for which non-Muslim courts’
decisions may be acknowledged. This distinction enables the coexistence of Islamic
legal principles alongside secular legal frameworks in contemporary pluralistic
societies.

Overall, the study underscores the enduring relevance of Islamic jurisprudence in
navigating legal pluralism. By adhering to core Islamic principles while
accommodating contextual realities, Muslim communities can maintain their religious
identity, safeguard justice, and contribute to harmonious relations in diverse legal and
social settings. The findings also provide a foundation for further development of
Islamic Private International Law, offering guidance for adjudication in modern
multicultural and multi-jurisdictional contexts.
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