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The constitutional evolution of blasphemy laws; an
analytical study of Indo-Pak penal cods

,g:l.pb.é/l’*
2B
Abstract
In the aftermath of the liquidation of the Mughal Empire, the English
Government imposed the India penal code in 1860. The code lacked
any clause about the crime of blasphemy directly or indirectly. Because
of the inherent in the law some notorious accused were honourably
acquitted in the different parts of the subcontinent. In 1927, act of
amended article 295A entailed the act of blasphamy as the committal
of crime. Even after the creation of Pakistan many clauses about the act
of blasphamy were incorporated in the Pakistan penal code. The essay
that fallows is an attempt to analyse the process of Journey from Article
no 295A to 295C in the historical prospective. The rulings pertaining to
the issue at hand shall also be referred from now and then.

Keywards: Mughal Empire, penal code, blasphemy, historical.
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@) Blackstone's criminal practice 1995, Blackstone Press Ltd. U.K, Chapter 23, p
635
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"Whoever by words, either spoken or written, or promoting
enmity by signs, or by visible representations, between classes, or
otherwise, promotes or attempts classes of Her Majesty's subjects
shall be punished with imprisonment which may extend to two
years, or with fine or with both." ()
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@ The Indian Penal Code, Act xlv of 1860, Sec, 153A, vol.1, Crishen Lal & co,
Calcutta, 1929
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"In reply counsel for the petitioner contends that"contempt" is
not the same as "hatred" or "enmity" and that the words is S.
124A., I.P.C., are wider than the words used in S. 153A.

The learned Government advocate further contended that in view
of the tension between Hindus and Muslims and the fact that the
Mahomdan community is more fanatical on the question of
religion than other communities a satire on the founder of the
Muslim religion is more likely to promote hatred and enmity
between the masses than a satire on the founder of another
religion e.g. Christianity. | am unable to accept the argument that
the ignorance or fanaticism of a particular community should
determine the nature of an act. It may aggravate the offence in
certain cases, but it cannot be held that the words used about the
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founder of one religious creed might not come within the purview
of S. 153A, and words used about the founder of another religious
creed might come within that purview because of the known fact
that one community will resent such words more actively than the
other. The nature of the act, namely whether it is an offence or
not, cannot be determined by the reaction of the particular class.

As regards the argument that satire on the founder of a religion is
something to show that he is so acting because he belongs to
another community, it seems to me that nobody who believes in a
religious teacher will satirize him. it would follow, therefore, that
wherever there is a satire on a religious leader and it is impossible
to determine to which community the author belongs then the
feelings of his followers will be roused against all who are not
followers of that particular creed. | cannot consider that S. 153A
was meant to be used in so wide a meaning. It seems to me that,
that section was intended to prevent persons from making attacks
on a particular community as it exists at the present time and was
not meant to stop polemics against deceased religious leaders
however scurrilous and in bad taste such attacks might be. For
instance, if the fact that Mussalmans resent attacks on their
Prophet, was to be the measure of whether S. 153A applied or not
then an historical work in which the life of the Prophet was
considered and judgement passed on his character by a serious
historian might come within the definition of S. 153A. | am unable
to hold that S. 153A was meant or was intended to prevent all
adverse discussions of the life and character of a deceased
religious leader. Now this particular pamphlet discusses the
matter in a way which, as | have already stated, can only arouse
the contempt of all decent persons of whatever community,
might well wound the religious feelings of enmity and hatred
between different classes of His Majesty's subjects. That might be
the result, but, as | have endeavoured to show, that cannot be
made the test of the section. The learned Government advocate
admits that there is no other section which would cover the
particular case.
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It seems to me that a clause might well have been added to S. 297
by which the publication of pamphlets published with the
intention of wounding the religious feelings of any person or of
insulting the religion of any person might be made criminal.

| can only say, that, speaking for myself, i regret the absence of
such clause, but | am unable to hold that this particular case
comes within the purview of S. 153A. |, therefore, reluctantly
accept the revision and acquit the petitioner." @)
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"Whoever, with deliberate and malicious intention of outranging
the religious feelings of any class of his Majesty's subjects, by
words, either spoken or written, or by visible representations,
insults or attempts to insult the religion or the religious beliefs
ment of that class, shall be punished with imprisonment of either

®) The all India Reporter, Section Lahore, 1927, Lahore High Court Judgement
Dated 07-02-1927 in Rajpal Vs. Emporer Case, AIR-1927-LAH, P-590 - 592
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description for a term which may extend to two years, or with
fine, or with both. @
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"Whoever, with deliberate and malicious intention of outraging the
religious feelings, of any class of the citizens of Pakistan, by words,
either spoken or written, or by visible representations insults or
attempts to insult the religion or the religious beliefs of that class, shall
be punished with imprisonment of either description for a term which
may extend to ten yeas, or with fine or with both." ©)
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"Whoever by words, either spoken or written, or by visible
representations or by any imputation, innuendo or insinuation,
directly or indirectly, defiles the sacred name of any wife (ummul
Mumineen) , or members of the family (Ahle-bait), of the Holy
Prophet (SAW) or any of the righteous caliphs (Khulafa-e-
Rashideen) or companions (Sahaaba) of the Holy Prophet (SAW)

shall be punished with imprisonment of either description for a
term which may extend to three years, or with fine, or with both."
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®) The Pakistan penal code, (XLV of 1860) S-298A.www.Pakistancode.gov.pk
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"Whoever by words, either spoken or written, or by visible
representations, or by any imputation, innuendo or insinuation,
directly or indirectly, defiles the sacred name of the Holy Prophet
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(SAW) shall be punished with death, or imprisonment for life, and
shall also be liable to fine." ©
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"In view of the above discussion we are of the view that the
alternate punishment of life imprisonment as provided in section
295-C, P.P.C. is repugnant to the Injunctions of Islam as given in
Holy Qur'an and Sunnah and therefore, the said words be dleted
therefrom.... A copy of this order shall be sent to the President
under Article 203-D(3) of the Constitution to take steps to amend
the law so as to bring the same in confirmity with the Injunctions
of Islam. In case, this is not done by 30th April, 1991 the words "or

® The Pakistan penal code, S-295C
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imprisonments for life" in section 295-C, P.P.C. shall cease to have
effect on that date. *%
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@3 criminal Appeal No. 39-L of 2015 Dated:31-October, 2018, Supreme Court of
Pakisatn.
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